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Terms for Settlement of Make-Whole Compliance Issues 
Between CITY and MEA and AFSCME Local 127 
Regarding Current Prop B-Affected Employees 

January 19, 2022 
 

The following is a summary of the essential deal points which form the basis of this 
Tentative Make Whole Agreement pending City Council approval and subsequent legislative 
action to implement: 
 

Irrevocable SPSP-H Option 
 
1. Each Employee will have a one-time irrevocable option to sign an acknowledgment, 

based upon full disclosure (made available during an agreed-upon 
information/education period and plan), that they understand their eligibility for a 
make-whole remedy related to enrollment in the SDCERS General Member 2009 Plan 
with all missed years of creditable service while Prop B was in effect now restored to 
them but they elect instead to remain in City’s SPSP-H Plan on the amended SPSP-H 
Plan terms. 

 
A. Employee will also sign an express waiver of the opportunity to participate in the 

restoration of the status quo before Prop B amended the City Charter per PERB’s 
Remedial Orders and the Court’s Quo Warranto Invalidation Judgment by enrolling 
in SDCERS and having the City make them “whole” for their missed years of 
creditable service under the City’s defined benefit plan. 

 
B. The default outcome for those Employees who fail to make a timely election to 

remain in the City’s SPSP-H Plan will  be their enrollment in SDCERS and the City 
will make them “whole” for their missed years of creditable service under the 
City’s defined benefit plan; however, every reasonable effort will be made to 
assure that no default occurs and that every affected Employee actually signs off 
on their preferred outcome. 

 
2. There will be no death or disability benefit provided under the SPSP-H Plan or under the 

City’s Interim Amended LTD Plan. 
 

A. The Employee’s  rights under the City of San Diego Self-Funded Long-Term 
Disability Income Plan and under CA’s Workers Compensation Statute remain 
unchanged by this settlement. 

 
3. The City’s 9.2% contribution of “base compensation” as currently defined (including 

premium rate overtime) will continue unchanged and be made permanent. 
 
4. The Employee’s contribution rate to the SPSP-H Plan will be “trued-up” to what it would 

be if they elected instead to enroll in SDCERS with the required purchase of all missed 
years of service credit.  
 

A. The “true-up ” in the SPSP-H Plan contribution rates will be based on the 
Employee’s age at the time of actual date of hire with the City into an eligible 
standard hour position so long as this outcome does not produce a CODA or other 
violation of the tax code. 
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B. This Employee Contribution percentage will be applied only to pensionable 
compensation as defined under the SDCERS plan. 

 
C. The Employee’s actual contribution rate to SPSP-H will be based on SDCERS 

rates effective on July 9, 2022, and, thereafter, will change whenever the 
contribution rate changes for employees of the same age who are enrolled in 
SDCERS. City will give proper and timely advance notice of any change in 
Employee contribution rate to these Employees. 

 
5. Employees who elect to remain in the SPSP-H Plan are excluded from any make-whole 

remedy, including the 7% penalty ordered by PERB, because they are accepting the City’s 
defined  contribution plan as a replacement for their right to a defined benefit pension 
and, accordingly, they are rejecting the remedies otherwise made available to them by 
City’s compliance with PERB’s Remedial Order and the Superior Court’s Invalidation 
Judgment. 

 
Risk of Cheiron/SDCERS Purchase Cost Error 

 
6. The risk of error when determining the cost to make each employee whole will be borne 

by the City and by the Employee jointly as follows: 
 

A. In the event of a calculation error resulting in the Employee’s underpayment of the 
purchase of service credit contract, the City will pay any and all associated interest 
charges and the Employee will be responsible for the underpaid principal amount 
but only up to the amount of excess funds which were available in their SPSP-H 
account at the time of the make-whole valuation. This amount will represent the limit of 
the Employee’s liability for underpayment of principal and it will be the City’s 
liability to make up any shortfall in the principal amount owing to SDCERS in 
order to assure that the Prop B-related missed years of service credit are fully 
funded for the Employee ‘s benefit. 

 
A “Choice Timeline” Will Apply 

 
7. There will only be two options under this Make Whole Agreement: 
 

A. Either waive the restoration/make whole remedy and elect to stay in the City’s 
replacement defined contribution plan (SPSP-H) on modified terms, OR 

 
B. Enroll in City’s 2009 401(a) Plan and defined benefit plan (SDCERS) and fulfill the 

Employee’s obligations related to a “purchase-of-service-credit” (PSC) contract 
as defined in this Make Whole Agreement. Full performance of the PSC contract 
by the Employee and by the City, as defined in this Make Whole Agreement, will 
restore to the Employee’s benefit ALL missed years of creditable service which 
would have been earned during the Employee’s City employment had the Employee 
not been excluded from SDCERS by the Proposition B Charter amendments. 

 
i. An Employee’s obligations related to the PSC contract will be determined by 

the costing prepared by SDCERS actuary Cheiron to purchase the missed 
years of service, by the valuation of the Employee’s SPSP-H Account at the 
Valuation Date set forth in this Make Whole Agreement, and by the 
allocation of payment responsibilities set forth in this Agreement. 
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ii. The PSC contract will set forth the total cost for the missed service credit 

at issue using SDCERS’ standard actuarial principles for any purchase of 
service credit allowed under the SDMC. The cost components will include: 
(a) Missed Employee Normal Cost (based on actual pay records) plus 
interest at SDCERS’ assumed rate of return; (b) Missed Employer Normal 
Cost plus interest at SDCERS’ assumed rate of return; and (c) any 
Unfunded Actuarial Liability (UAL).  

 
iii. Pursuant to the agreed-upon formula under this Make Whole Agreement, 

the Missed Employee Normal Cost portion of the PSC Contract cost will be 
the Employee’s responsibility up to the maximum of the funds available in 
their SPSP-H Employee Contribution Account (which includes investment 
earnings) on the Valuation Date after accounting for any missed 
contributions to the 2009 401(a) Plan plus earnings for General members; 
the remainder of the cost, in the event of a shortfall, will be the City’s 
obligation. Any excess will be retained by the Employee in their SPSP-H 
Employee Contribution Account and will be subject to transfer and roll-
over opportunities in accordance with the Plan and tax laws. 

 
iv. Pursuant to the agreed-upon formula under this Make Whole Agreement, 

the Missed Employer Normal Cost plus interest plus any Unfunded 
Actuarial Liability (UAL) will be the City’s responsibility; however, the City 
will be entitled to offset or reduce its total liability for these missed 
contributions plus interest and UAL by the amount in the Employee’s 
SPSP-H Employer Contribution Account (which includes investment 
earnings) on the Valuation Date after accounting for any missed 
contributions to the 2009 401(a) Plan plus earnings for General members.  
The remainder of the cost to cover the Missed Employer Normal Cost plus 
interest plus any UAL, in the event of a shortfall, will be the City’s 
obligation. Any excess will be retained by the Employee in their SPSP-H 
Employer Contribution Account and will be subject to transfer and roll-
over opportunities in accordance with the Plan and tax laws. 

 
Employees who enroll in SDCERS must purchase all years of creditable 
service. For those Employees, there is no option to forgo the PSC contract 
or to purchase only a portion of missed years of creditable service. 

 
D. A “Choice Timeline” will apply as follows –  assuming Council approval of this 

T.A. on January 25, 2022: 
 

i. on February 1, 2022, a 3-month information/education period will begin 
and end on April 30, 2022. 

 
ii. on or around May 1, 2022, the City will mail a letter to each affected 

Employee, setting forth the total cost owed to SDCERS under the PSC 
Contract priced by Cheiron based on anticipated service through July 8, 
2022 and explaining who is responsible for what portion of the purchase 
obligation under the terms of this Make Whole Agreement. [The City and 
MEA/Local 127 will meet and confer regarding the format and contents of 
this communication to Employees.] 
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iii. on May 1, 2022, a 60-day election period will begin and end on June 30, 

2022 (Election Period) for Employees to determine and irrevocably elect 
whether they will enroll in SDCERS and fulfill the purchase-of-service 
credit obligations associated with enrollment, or waive  the make whole 
remedy and remain in the SPSP-H Plan. Elections will be made 
electronically through a special election form in SAP. No elections will be 
accepted after June 30, 2022. 

 
iv. on July 9, 2022, participation in SDCERS will begin and the Employee’s  

contribution rate will be based on the Employee’s date of hire in an eligible 
standard hour position with the City; and, 

 
v. on or around July 22, 2022, the Employee’s SPSP-H account balances, in the 

amounts determined according to the agreed-upon formula under this 
Make Whole Settlement, will be transferred to SDCERS and the 2009 
401(a) Plan as appropriate. Once transferred, these funds will retain their 
vested nature when received by SDCERS and credited to the Employee. 

 
vi. To the extent a shortfall exists in the Employee’s SPSP-H account, the 

City’s contribution to SDCERS to cover the amount of the shortfall will be 
treated by SDCERS as an Employer contribution which is not otherwise 
vested should the Employee separate from City employment and withdraw 
their SDCERS funds. 

 
vii. In the event of a delay in the PSC contract pricing, the education period 

will be extended until the contract pricing is completed and the 60-day 
election period will begin 5 calendar days after the City mails the PSC 
information to Employees. 

 
8. Under the “Choice Timeline,” the City will guarantee that the purchase contract price will 

remain unchanged through the Valuation Date. 
 

General Parameters of Information/Education/Election Period and Release Time 
 
9. The City will provide all education material to MEA and Local 127 in advance of making 

them available to employees. Any material prepared by SDCERS and related to SDCERS 
benefits is subject to final approval by SDCERS due to its fiduciary responsibility 
concerning plan benefits. MEA and Local 127 will be given the opportunity to review and 
offer suggestions related to any education material prepared by the City or by an outside 
vendor at City’s request (including Principal Financial) that does not directly relate to 
SDCERS benefits. 

 
10. The City and SDCERS will rely primarily on group meetings and education materials 

(e.g., YouTube videos and written FAQs) to explain all relevant facets of the decision 
being made – first, whether to enroll in SDCERS or waive the make whole remedy and 
make an irrevocable election to remain in the SPSP-H Plan; and second, how the 
purchase contract cost was calculated under this Make Whole Agreement, what happens 
if there is excess or a shortfall to make the full purchase of all missed years of creditable 
service, how those funds will be treated once transferred to SDCERS, and what their 
options are with regard to any funds remaining in their SPSP-H Account. 
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11. The City will provide City-paid release time for Employees to attend one or more City- 

sponsored group education meetings as needed. Sign-ins will be required. The amount 
of release time available to employees will be agreed upon once the actual group 
meeting plan is designed. Factors which will bear upon the amount of release time 
which will be reasonable under the circumstances will include: (1) whether the 
City/SDCERS is providing a group meeting in the Employee’s workplace where no travel 
time is required; (2) whether the City/SDCERS is providing a group meeting in a central 
location where extra travel time will be needed and where time to find affordable 
parking will also be needed unless the location offers parking which is both free and 
plentiful. The parties intend that Employees will have sufficient release time to attend at 
least one meeting where the issues related to their irrevocable decision to enroll in 
SDCERS or to waive make-whole and remain in the SPSP-H Plan are addressed and 
explained by a knowledgeable person(s), and at least one meeting where the costing 
issues which determine Employee and City obligations under this Make Whole Agreement 
are explained – and, in both instances, where there is an opportunity to ask questions. 

 
12. Although the City is willing to make one-on-one meetings with MEA and Local 127- 

represented employees available, the City does not guarantee that a one-on-one 
meeting will be made available to each Employee before the end of the Election Period 
when the election must be submitted. The City will work with MEA and Local 127 to 
assess how both the information/education and election periods are going in order to 
identify where additional group meetings, video or written materials are needed or how 
to offer one-on-one opportunities for those Employees who need them either at the 
conclusion of a group meeting or by signing up for a 15-minute virtual consult with the 
authorized representative of City or SDCERS depending on the issue. While the City seeks 
to avoid any abuse of this release time provision, the City is committed to a process 
which enables Employees to make the important decisions at issue under this Make 
Whole Agreement on an informed basis. 

 
Make Whole Principles 

 
13. Purchases of all missed service credit will be mandatory for those Employees who accept 

the Court-approved remedy restoring the status quo ante by enrolling in the 2009 
401(a) Plan and SDCERS General Member 2009 defined benefit pension plan. To allow 
for implementation of the terms of this Make Whole Agreement, the City will: 

 
A. Amend the SPSP-H Plan to provide for the mandatory transfers called for under 

this Make Whole Agreement to both SDCERS and the 2009 401(a) Plan. 
 
B. Amend the SDCERS Plan to accept mandatory transfers from the SPSP-H Plan to 

comply with this Make Whole Agreement. 
 
C. Amend the SDCERS Plan to add a provision establishing the rights of employees 

who purchase all missed service credit as specified under this Make Whole 
Agreement to assure that they will have: 

 
i. An Employee Normal Cost Contribution rate to SDCERS on and after July 

9, 2022 which is based on their age at hire into an eligible standard hour 
position with the City; 

 



Page 6 of 11  

ii. Rights to a disability benefit, if and where applicable, based on their date of 
hire to an eligible standard hour position with the City; and, 
 

iii. Reciprocity rights on the same terms as they would have enjoyed had they 
enrolled in SDCERS at the time of their date of hire into an eligible 
standard hour position with the City. 

 
Since unanswered questions remain regarding how reciprocity rights will 
or will not be fully recognized by other pension systems even if, as agreed, 
the City amends the SDMC to give clear and specific direction to SDCERS in 
this regard,  the parties will continue to meet and confer to address any 
incoming reciprocity issues which emerge after implementation of this 
Make Whole Agreement. The focus of this meet and confer will be to 
determine what the City can do, if anything, to fix the denial of reciprocity 
rights by another jurisdiction on the basis of the Employee’s belated entry 
into SDCERS due to Prop B, (i.e., the Employee’s failure to establish a 
“membership date ” in SDCERS within 6 months of separation from prior 
participating public employer’s pension plan), and, if the Employee’s 
reciprocity rights cannot be established due to their prior Prop B-based 
exclusion from SDCERS at the time of hire by the City, the parties will 
identify what additional remedy will be needed to make such an affected 
employee “whole” within the meaning of PERB s’ Remedial Order. 

 
14. Both Employee and City contributions to the replacement SPSP-H Plan and the 

investment earnings thereon will be subject to use and transfer to SDCERS and a 2009 
401(a) Plan Account under the terms of this Make Whole Agreement to fund the Missed 
Employee and Missed Employer Normal Cost plus interest at SDCERS’ assumed rate of 
return plus any Unfunded Actuarial Liability and to fund the missed 1% Employer and 
Employee contributions to the 2009 401(a) Plan with 7% interest added as the assumed 
rate of return. 

 
A. There will be no “out-of-pocket ” cost to the Employee to make the purchase for   

all missed creditable service or to fund the 2009 401(a) Plan beyond the use of 
funds available in the SPSP-H defined contribution replacement plan, including 
contributions made by the Employee, contributions made by the City, and the 
investment earnings accrued in both the Employee and Employer Contribution 
Accounts. 

 
B. Any SPSP-H shortfall in funding SDCERS PSC costs and missed 2009 401(a) Plan 

costs as described above will be made up by the City. 
 
C. Any excess SPSP-H balance after funding SDCERS PSC costs and missed 2009 

401(a) Plan costs as described above will be retained by the Employee. 
 
D. Calculations will be done based on an agreed-upon formula to determine:  

 
i. the total cost for both the 1% missed 2009 401(a) Plan contributions plus 

7% assumed rate of return on these missed contributions, as well as the 
purchase cost for missed service credit based on Employee and Employer 
Normal Cost Contributions using the Employee’s actual earnings each 
payroll period back to hire date plus interest at SDCERS’ discount rate 
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effective in each applicable year, with the unfunded actuarial liability 
component also calculated based on each individual Employee’s projected 
earned benefit assuming salary inflation to retirement date less the 
Employee and Employer Normal Cost Contributions adjusted for interest 
at the SDCERS discount rate; 

 
ii. what portion of this cost the Employee will fund based on the balances in 

their SPSP-H Employee and Employer Contribution Accounts (with 
investment earnings)  as of the date the SPSP-H funds are transferred to 
SDCERS (Valuation Date). The Valuation Date is anticipated to be on or 
around July 22, 2022; and, 
 

iii. what amount the City will owe to SDCERS and to the 2009 401(a) Plan 
Account after the available balances in the SPSP-H Employee and 
Employer Contribution Accounts (including investment earnings) are  
transferred to SDCERS and to the 2009 401(a) Plan in accordance with the 
formula defined in this Make Whole Agreement. 

 
E. If an Employee does not have sufficient funds in their SPSP-H Employee 

Contribution Account to fund their 401(a) Plan Account and to purchase the 
Employee Normal Cost portion of their past service credit with interest added at 
SDCERS’ discount rate, the City will make the necessary additional payments 
needed to assure that all missed Employee Contributions are made to both the 
2009 401(a) Plan and to SDCERS. 
 

F. The City’s extra payment on behalf of an Employee to make up for the shortfall in 
the Employee’s SPSP-H Contribution Account needed to fund the Employee’s 
Missed Normal Cost Contributions to SDCERS will go directly to SDCERS and this 
payment will be treated as an Employer Contribution and not as a part of the 
Employee’s vested Employee Contribution Account at SDCERS. 

 
15. All funds transferred to SDCERS directly from an Employee’s SPSP-H Account, whether 

from the Employee or the Employer Contribution Account, will remain 100% vested for 
the Employee’s benefit once on deposit with SDCERS such that if the Employee separates 
from City  employment and withdraws their SDCERS funds or seeks to roll these funds 
over to another employer’s defined contribution plan, 100% of these original SPSP-H 
funds will be available to the Employee with interest added at SDCERS’ assumed rate of 
return for the period the funds were on deposit with SDCERS. 

 
16. For purposes of determining whether an Employee is short the funds needed in their 

SPSP-H Account to complete the purchase of service credit under the PSC Contract, their 
SPSP-H  Account  will be valued on the Valuation Date and the specified  amount 
necessary to make the purchase will be transferred from their SPSP-H Account to 
SDCERS and the 2009 401(a) Plan as appropriate. 

 
Employee Retains Any Residual SPSP-H Funds After PSC Is Concluded 

 
17. Any funds remaining in an Employee’s SPSP-H account in excess of the amount necessary 

to fund the 2009 401(a) Plan and to purchase past service credit under the terms of this 
Make Whole Agreement will be retained by the Employee and remain in the Employee’s 
SPSP-H Account. 
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A. An Employee will have a right to transfer some or all of these funds to make 

additional purchases of service credit in SDCERS for non-standard hours periods 
of employment not covered by this Make Whole Agreement and/or for any other 
eligible purchases available to them under SDCERS. 

 
B. Because IRS rules do not permit hardship withdrawals from the SPSP-H Plan, the 

City will amend the SPSP-H Plan to allow for transfers to the City’s 401(k) plan 
from which hardship withdrawals may be taken, and, to the extent permissible, 
to allow for in-service distributions for Prop B Employees who have become 
members of SDCERS. 

 
Compliance with Quo Warranto Judgment and Writ 

 
18. The City Clerk is preparing the text to be added to the Charter concerning the removal of 

all Prop B-related provisions. This text will be substantially the same as MEA and Local 
127 proposed on August 16, 2021. The City Council will include in its legislative actions a 
directive to the Clerk to amend the Charter and remove the invalidated Prop B 
provisions. The City will inform the Secretary of State that the City’s charter has been 
amended in this manner to comply with the Court’s Writ in Quo Warranto. All published 
versions of the City Charter, whether on-line or in written form, will thereafter include the 
text noting the invalidation and removal of these  Prop B provisions by Court order. 

 
“Me-Too ” Provision 

 
19. The scope of the City’s “me-too” commitment related to the outcome of this 

compliance meet and confer is as follows: 
 

A. the City’s “me-too ” obligation will extend to any and all “more favorable ” 
formulas in the voluntary agreements the City reaches with another REO 
regarding the Make Whole Remedy or 7% penalty calculation, whether in 
advance of or during the pendency of any compliance proceedings before PERB; 
and, 

 
B. the City’s “me-too ” obligation will not extend to any more favorable result 

ordered by PERB after a compliance hearing which concludes the matter or 
thereafter by the Board on appeal. 

 
7% Penalty Calculation Will Be Done in the Aggregate for All Affected Employees by REO 

Affiliation and Will Be Paid as Taxable Income 
Based on Each Affected Employee’s Total Years Being Excluded from SDCERS 

 
20. PERB’s Court-approved Remedial Order calls for a 7% penalty to be calculated on the 

difference between the compensation, including retirement benefits, Employees 
received while Prop B was in effect and the compensation these Employees would have 
received. Accordingly, the City will pay a proportionate share of this 7% penalty 
(calculated in the aggregate) to those Employees who accept the Make Whole Remedy 
detailed in this Agreement by enrolling in SDCERS and purchasing all missed years of 
creditable service starting with their date of hire to an eligible standard hour position 
with the City. The determination of the actual amount payable to each Employee has 
both an aggregate and an individual feature as set forth below. The parties intend that 
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the narrative description set forth in this Agreement track the spreadsheets the City 
prepared during the parties’ exchange of proposals and “supposals ” on December 3rd and 
December 7th related to the City’s fulfillment of its 7% penalty obligation, including the 
categories covered when determining the adjusted make whole numbers. 

 
When determining the difference in compensation, including retirement benefits, for 
purposes of this 7% penalty determination, all components of the compensation earned 
in connection with the Employee’s participation in the SPSP-H Plan in lieu of their 
participation in SDCERS, as determined on the date of valuation under this Make Whole 
Agreement, must be considered. Similarly, all elements of the compensation that 
Employees should have earned in the     SDCERS system and 2009 401(a) Plan must 
likewise be considered including those amounts earned which were immediately vested 
as well as those amounts earned but deferred and payable only when the Employee 
meets all eligibility requirements. This means that all payments the City should have 
made annually to SDCERS to ensure that the pension benefits being earned were funded 
and thus would be available to the Employee once the conditions for payout in the form 
of a pension benefit were fulfilled, must be considered. 

 
A. The City will determine for each impacted Employee the Make Whole Amount 

owed under the formula described in this Make Whole Agreement for the 
Employee. 

 
B. The City will then calculate an Adjusted Make Whole Amount for each impacted 

Employee by subtracting from (A) each of the following amounts: 
 

i. the Assumed 7% earnings on missed 2009 401(a) Plan contributions; 
 

ii. the Excess SPSP-H balances to be retained by Employees;  
 

iii. the City’s contributions to cover Employees shortfalls; and, 
 

iv. make whole amount for any Employee who chooses to remain in SPSP-H 
 

C. The City will then take this Adjusted Make Whole Amount under (B) and 
compound it annually at 7% interest from the date of hire into an eligible 
standard hour position through the Valuation Date; 

 
D. The 7% interest calculated under (C) is then aggregated by REO for reallocation 

by years of service; 
 
E. The City will then determine the total number of years or fraction thereof during 

which each REO’s affected current Prop B employees were excluded from SDCERS 
to determine the total years of exclusion; 

 
F. The City will take the total number of years or fraction thereof determined under 

(E) and divide this number into the 7% aggregated amount under (D) to  arrive at 
a dollar value for each year or fraction thereof; 

 
G. The dollar value for each year or fraction of a year which results under (F) will 

then be applied to each affected Employee’s actual year(s) of exclusion from 
SDCERS and this total amount will be paid to the Employee as a non-pensionable 
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lump sum payment. MEA and Local 127 understand that the City must and will 
comply with tax reporting and withholding laws related to this lump sum 
payment.  However, the City agrees to define and discuss the options with MEA 
and Local 127 so that they can be heard regarding any preferences where there is 
more than one compliant option available. 

 
H. The 7% penalty payment will be paid out to Employees within 60 calendar days 

from the Valuation Date. 
 
 

On-Going Meet and Confer 
 
21. The parties acknowledge that the subject matter of this compliance meet and confer is 

complex and that certain issues will require continuing dialogue to assure that all points 
receive proper attention as the terms of this Make Whole Agreement are implemented. 
The parties also recognize that on-going cooperation will be critical to the success of our 
implementation involving several thousand active City Employees. The parties will agree 
on a regular meeting schedule to assure that each step in the process is identified and 
issues resolved in a timely manner. 
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